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Feedback to the evaluation of the FPR

Within the circular economy ambitions of the European Commission, a new Regulation for
Fertilising Products has come into force on 16" July 2022. The scope of this Fertilising product
regulation (FPR) has been extended to include organic fertilisers, soil improvers and growing
media and biostimulants for plants. It is intended to open the internal EU market to organic
and Recycling-Derived Fertilising products (RDF products).

The general objective of the FPR is to incentivise the large-scale production of fertilising
products from domestic organic materials or secondary raw materials in the EU.

The European Union is frontrunner in the development of innovative solutions for the
Circular Economy. EU Research projects are funded under the Horizon 2020 and the Interreg
programmes. The NWE interreg project ReNu2Cycle aims to encourage the uptake of
recycling-derived fertiliser products in the European market.

The ReNu2Ccyle project has a strong policy evaluation and advocacy component. With this
feedback we hope to contribute to the circular economy through the further improvement
of the FPR and the creation of an EU wide market for RDF products.

This feedback paper is undersigned by the following research projects:

NWE-interreg Renu2Cycle - NutriBudget - FertiCovery - WalNUT
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Feedback on the specific objectives of the FPR

1) improved functioning of the internal market and a level playing field

a)

b)

The FPR does provide a structure for the EU marketing of recycling-derived fertiliser
products (RDF). Since 2019 it has expanded the Annex Il with 4 additional CMC for
RDF- materials. This has however not yet resulted in the CE-marking of RDF and
organic products.

The FPR does not align with the market for compost and digestate, the most
commonly used organic fertiliser types in the EU. The time-temperature
requirements and the standard processing method (1 hour at 70) of the FPR are not
in line with current practice. The input list for compost and digestates is limited,
excluding for instance residues of food and feed industry that make up a large part
of the total volume of organic wastes.

The FPR did result in the organisation and representation of stakeholder
organisations at the EU level in the active Fertiliser Expert Group of the EC. This active
dialogue facilitates consultation and contributes to improved and targeted legislative
changes and open communication (Guidance documents and FAQ documents).

The level playing field is not achieved because the RDF producers have to deal with
nationally diverging transposition of the requirements and criteria from the Waste
Framework Directive. Both the interpretation and the implementation into legal
structures differ between the EU members states, especially on the end-of-waste and
by-products. These requirements and criteria apply during the recovery process and
the handling, as the end-of waste only applies to the final CE-marked product.

There is a lack of coordination and communication between the national authorities
on the application of EU law. Different transposition, implementation and
interpretation creates an unlevel playing field for producers in the different EU
countries and hinders the transcountry transport of RDF materials.

2) reducing the administrative burden resulting from diverging national rules and
incomplete application of the mutual recognition of fertilising products.

a)
b)

The national rules still apply to the recovery phase of RDF materials

Most RDF and organic products are still brought to the market under the national
regulations. The FPR does not reduce the administrative burden or provide more
transparency on the different transposition of provisions of the Waste Framework
Directive that are a barrier for

The mutual recognition principle only applies to goods, not to waste products or
waste-derived products. The member states differ in the declarations of end-of waste
to fertiliser products, and prefer national criteria for the use of waste as fertiliser in
stead of accepting the national end-of-waste status of products from other EU MS.
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3) improving the safety of fertilising products

a)

b)

the criteria on the CMC and the PFC level do improve the safety of CE-marked
fertilisers compared to the former CE 2003/2003.

The conformity assessment procedures of the Module D1 are however a major
barrier for RDF materials. Especially the cost from auditing and laboratory analysis
are a burden as the materials result from relatively small installations (wastewater
treatment installations, compost and digestion plants) and the materials do not yield
high financial reward.

4) ensuring coherence with other EU and national legislation to support investment

a)

b)

0)

coherence is still lacking as the definition of common terms (for instance organic
fertiliser, manure) differs between different pieces of EU law.

the FPR relies on definitions in other EU laws - and from other DG's- that are not
unequivocally clear, and the different interpretations give rise to discussions,
confusion and legal uncertainties (sludge, bio-waste, off-gasses). Especially phrases
as “comparable composition” are multi-interpretable. As long as the different DG's of
the EC do not provide clear definitions and no adequate Guidance documents or FAQ
documents on the interpretation of ambiguous terms there is no legal certainty and
no level playing field between producers in the different EU member states.

The goals of the different pieces of EU Law do not fully align. Under the FPR, the CE-
marking of products with CMC 10 processed manure should provide a free market.
However, under the Nitrate Directive, member states with NVZ have to set up detailed
registration systems to account for the production, movement and use of manure.
CE-marked fertiliser products containing manure are still under this detailed
registration systems, with all administrative and logistic requirements (GPS systems,
measuring and analyses of every truck load,etc).
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FPR: Changes, Chances and Challenges

In this feedback we highlight the changes and the chances for the RDF products. We also
bring forward the challenges that still hamper the market perspective and propose some
possible solutions and improvements.

Changes for the RDF products:

On 16™ July 2022 the Fertilising product regulation (FPR) replaced the EC 2003/2003 on
mineral fertilisers. The scope of the FPR has been extended in comparison with EC
2003/2003, including organic fertilisers, soil improvers, growing media and biostimulants for
plants as fertilising products.

The legislative structure of the FPR and the responsibilities of the different stakeholders have
changed compared to the EC2003/2003.

The extensive list of specific fertiliser types in EC 2003/2003 is replaced by Product Function
Categories (PFCs) with specific criteria. Additionally, criteria on safety for health and
environment were introduced. The FPR confers an explicit end-of waste for recycling derived
EU fertiliser products with CE marking. A fertilising product compliant to the FPR may
exclusively be composed of materials belonging to one of the component material categories
(CMCs). The FPR includes several CMCs for secondary raw materials, including struvites,
ashes, composts, products derived from animal by-products with an end-point, and
ammonium salts recovered from off-gasses.

The FPR introduces more comprehensive labelling requirements for the different EU
fertilising products, and these may differ between PFC and the CMC materials used.

The FPR introduces conformity assessment obligations for producers. Four conformity
assessment modules are described with varying degree of control be in proportion to the
level of risk involved and the level of safety required for the different PFC products and CMC
materials.

Chances arising from the FPR:

e The FPRis considered as a big step forward as it provides a structure that opens the
free internal EU market to fertilising products derived from waste, residues, and
organic matter. It aims to create a level playing field for producers of recycled-derived
fertilising products and producers of chemical fertilisers.

e The introduction of categories of fertilising products and component materials with
generic criteria instead of a list of narrow defined fertiliser types facilitates the uptake
of new recovered materials.
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The CE-marking and end-of-waste status will change perception and increase a
acceptance of RDF products by end-users. The CE-marking provides assurance for
safe and reliable products, whereas waste products are associated with risks and
contaminations.

Enabling the market entry for organic and recycling-derived products will stimulate
the circular economy and decrease the loss of nutrients.

The CE-marking of RDF products will also contribute to the international acceptance
of recycling-derived fertilisers as quality products.

Challenges for functioning of the FPR:

WASTE STATUS OF CMC MATERIALS

RDF materials that meet all criteria of one -or more- CMC are still considered as a
waste product. The end-of waste status only applies from the moment that they are
brought on the market as (part of) an EU-fertilising product with the CE marking. The
waste status involves an administrative, logistic and financial hurdle that significantly
hampers the uptake of the RDF materials as component materials in the fertiliser
market chain.

» The materials that meet the conditions of the CMC and are shipped to another
plant for the production of a EU-fertiliser product should be under a special
waste regime. This could be achieved by a Certification scheme of by
Greenlisting these materials under the Waste Shipment Regulation.

The waste status of the RDF materials proves to be even more problematic because
of the differences in national interpretations of the waste, end-of-waste, and by-
product status in the different EU countries.

The approaches to recognise end-of waste (EoOW) or by-product status differ between
EU countries. Many EU countries do not confer a national end-of-waste status at all,
so that producers do have no other option then the ‘self-declaration of EoW’, which
does not provide any assurance that this will be accepted by the national market
surveyance authorities.

Stakeholders are also faced by the lack of transparency on the regulations,
requirements and status of the waste or waste-derived products in the different
countries of the EU. Legal structures and requirements differ, not only between
countries but even at the regional or local level. The use of the 24 national languages
and specific terminologies further complicates the understanding of the national
rules. A database of the transposition of the EU Waste Framework Directive into
national regulations is availabe, but this is incomplete and often irrelevant as member
states do not update or complete this database.
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» A database of the transposition of the provisions of the Waste Framework
Directive into national law should be updated and maintained. This should
preferably provide a link to the relevant pieces of law.

» For the Mutual recognitions of goods, all members states have established
contact points. The scope of these contact points should be broadened to
include information on marketing of recovered materials.

MATERIALS DERIVED FROM ABP

The FPR provides a framework enabling the use of materials that are derived from animal
by-products (ABP) in the production of EU-fertilising products.

The uptake of the ABP-derived materials into the Annex Il to the FPR proves a lengthy
process.

The interplay between the ABP-R and the FPR is complex and confusing. This is partly
because the texts of the ABP-R 1690/29009, 142/2011 are incomprehensible for non-
experts.

The text of regulation 2023/1605 is also confusing as it uses terms that have a different
meaning under the FPR compared to the ABP-R (i.e. organic fertiliser, fertiliser plant)
without giving a definition or reference to the definition under the ABP-R. Texts that are
confusing will give rise to different interpretations and discussions, creating legal
uncertainties for producers.

» The FAQ of the FPR should include also the explanation of the
requirements/texts of the ABP-R that are relevant for producers of EU
fertilising products. The ABP-R does not have any recent FAQ or guidance
documents that can be referred to.

Processed manures with an end-point are not under the scope of the ABR-R anymore.
They are however still under the scope of the Nitrate Directive. Member states are
obliged to implement measures to monitor the movement of manure as part of the
Nitrate Action plans. This means that EU fertilising products can only be traded on the
EU market under the national registration and monitoring schemes for animal manure.

» The interaction between the monitoring and registering obligation in the
action plans from the Nitrate Directive and the Free movement of EU fertilising
products under the article 3 of the FPR should be clarified.

Source separated municipal biowaste is considered as a ABP. This can only be used as
input for CMC 3 compost and CMC 5 digestate if followed with the standard
pasteurisation method of Thour 70C (EU 142/2011). This effectively excludes the
composts and digestate from most existing plants in the EU, as these use alternative
methods, authorised by the competent authority.
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» Compost and digestates that are produced from biowaste or other ABP cat 2
and 3 materials and processed with authorised alternative treatments should
be added for the definition of end points.

Ashes from the incineration or combustion of (poultry) manure are already brought to
the market as fertilisers or fertiliser components. The end-point in the manufacturing
chain for‘organic fertilisers/soil improvers’ (OF/SI, as defined in the EC 1069/2009 on ABP)
could be interpretated as a declaration of product status. Following that line of reasoning,
the ashes would not be a waste product.

» Itis not clear yet how the determination of an end-point in the manufacturing
chain for ashes will influence the legal status of the product. This should be
clarified.

One of the recovered materials of manure treatment is ammonium salt (in the form of
either ammonium nitrate or ammonium sulphate). Under the FPR, pure salts recovered
from ‘off-gasses’ are under the scope or CMC15. There is however still a dispute if the
ammonium salts derived from stripping and scrubbing are ‘off-gasses’. In the
Netherlands, the national authorities do not consider ammonium salts as off-gasses if
these are the result of a deliberate action (such as stripping) that is an integral part of the
manure treatment. Following the definition of livestock manure in the Nitrate Directive
these ammonium salts are considered as a manure in the Netherlands. The uncertainty
of the legal status of ammonium salts from stripping and scrubbing of manure is creating
legal uncertainty which is hindering the market perspective of these materials.

» The dispute on the legal status of the ammonium salts from stripping and
scrubbing as an off-gass under the CMC 15 needs to be ended by a clear
statement from the EC.

NATIONAL IMPLEMENTATION OF THE FPR AND ABP-R

e Most EU countries are late to implement the FPR and provide information targeted at
the regional stakeholders on the consequences and changes arising from the FPR.

e The EU legislation does offer the option to regulate the national marketing of
fertilising products without CE marking by national legislation on fertilising products.
This will remain to be of importance for RDF products that do not fully comply with
the current wording of one of the CMC of the FPR, for products that are not within
the scope of the FPR because of their small regional market or for which the
conformity assessment of the FPR is too expensive. Some countries are however
harmonising their national regulation with the FPR, thereby blocking their market for
RDF products without CE marking.

» National policy makers should be made aware that even with the inclusion of
certain RDF products in the FPR the national legislations on fertilisers remain
relevant.
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e Composts and digestates are generally brought to the national market. Therefore, at
the national level, the marketing and use of these composts as an organic fertiliser or
soil improver should remain regulated by the inclusion of composts in national
fertiliser regulations to stimulate the circulate economy at national level. The
requirements and criteria of the FPR exclude most composts and digestate currently
brought to the market.

» Policy makers at the national level should made be aware that the regulation
of compost and digestates as a fertilising product at the national level without
CE marking remains of importance as the FPR can only cover a

e Transparency on the legislative framework on fertilising products in the different EU
countries would be useful for policy makers, market surveyance authorities and other
decision makers and certification institutions. It will provide more insight in the
regulatory options for the legislation of certain fertilising products, a more efficient
implementation and could contribute to the creation of a level playing field.

MATERIAL DEFINITIONS IN EU LAW ARE UNCLEAR OR NON-HARMONISED

The FPR is linked to other pieces of EU law. However, the definitions in these laws are not
completely harmonised, or are not clear. This makes the functioning of the FPR dependant
on the interpretation of other pieces of law, and the willingness of other DG to provide
feedback, clarity and interpretations.

e Organic fertiliser. This is defined as a PFC 1A product in the FPR: a product the function

of which is to provide nutrients to plants or mushrooms, and which contains organic
carbon and nutrients of solely biological origen. In the ABP-R this is defined as: ‘organic
fertiliser’ and ‘soil improver’ means materials of animal origin used to maintain or improve
plant nutrition and the physical and chemical properties and biological activities of soils,
either separately or together; they may include manure, non-mineralised guano, digestive
tract content, compost and digestion residues;.

e Manure and processed manure are regulated under the ABP-R as manure ‘means any

excrement and/or urine of farmed animals other than farmed fish, with or without litter”.
Under the ABP-R a processed manure is a manure treated with one of the sanitation
methods mentioned in the Annex IV. Amanure-derived product is a product obtained
from one or more treatments, transformations or steps of processing of manure.
Under the Nitrate Directive manure is defined as ‘waste products excreted by livestock
or a mixture of litter and waste products excreted by livestock, even in processed form,".
The term processed form indicates that all materials that derive from, or are
produced with manure are to be considered manure till the final end use (in effect
spread on land).

e Bio waste is defined under the Waste Framework Directive as “ means biodegradable
garden and park waste, food and kitchen waste from households, restaurants, caterers
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and retail premises and comparable waste from food processing plants ”. The mention of
‘comparable waste from food processing plants’ can be interpretated in different
ways, and several member states have transposed this into national law as meaning
any sludges from the agrifood industry, while other member states have more
narrow interpretations.

» Unambiguous definition of comparable waste from EC DG ENVI is needed to
create a level playing field for producers in different countries. Pending action
of DG- ENVI on this, the FAQ document of the FPR should state what is
intended as biowaste under the FPR.

> Alist of materials that are currently included as a biowaste in member states
should be evaluated for inclusion under CMC 3 and CMC 5 input materials.

e Sewage sludge and industrial sludge are not defined in the FPR. Sludge is defined in

the UWWTD. Sewage sludge is defined in the Sewage sludge directive as:
» (i) residual sludge from sewage plants treating domestic or urban waste
waters and from other sewage plants treating waste waters of a composition

similar to domestic and urban waste waters;

> (i) residual sludge from septic tanks and other similar installations for the
treatment of sewage;
» (iii) residual sludge from sewage plants other than those referred to in (i) and (ii);

As there is no definition of sewage plants, it is unclear if this refers to plants that treat
urban waste waters, or if plants that treat other wastewaters (from example food
industry or the paper and pulp industry) are also seen as sewage plants.

The inclusion of “waste waters of a composition similar to domestic and urban waste
waters” under the point (i) is also the cause of much discussion. The member states
have transposed the definition very differently in their national regulations for sludge,
including or excluding waste waters from the food industry.

» There should be a clear statement from the EC on the definition of
sewage sludge.

» There should be a clear statement from the EC on what would
constitute a wastewater of a ‘similar’ compostion to domestic and
urban waste waters.

» The text of the FPR FAQ document should clearly state what is
understood as a sewage slugde or similar material under the scope of
the FPR.
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Summary and conclusions

Within the circular economy ambitions of the European Commission, a new Regulation
for fertilising products has come into force on 16™ July 2022. The scope of this regulation
has been extended to include organic fertilisers, soil improvers and growing media and
biostimulants for plants. It is intended to open the internal EU market to organic and
recycling derived fertilising products.

In the underlying report the changes, chances and challenges of the new legislative
framework for the marketing and use of organic and recycling-derived fertilising (RDF)
products are discussed.

The focus in this study has been on those organic and recycling derived products and
materials that have been considered in the NWE interreg project ReNu2Farm. These
include struvites, ashes, composts, digestates, liquid N-products derived from manure
treatment and ammonium salts recovered from off-gasses.

Changes for the RDF products:

On 16™ July 2022 the Fertilising product regulation (FPR) replaced the EC 2003/2003 on
mineral fertilisers. The scope of the FPR has been extended in comparison with EC
2003/2003, because it includes organic fertilisers, soil improvers and growing media and
biostimulants for plants.

The extensive list of specific fertiliser types in EC 2003/2003 is replaced by Product
Function Categories (PFCs) with specific criteria. Additionally, criteria on safety for health
and environment were introduced. The FPR confers an explicit end-of waste for recycling
derived EU fertiliser products with CE marking. A fertilising product compliant to the FPR
may exclusively be composed of materials belonging to one of the component material
categories (CMCs). The FPR includes several CMCs for secondary raw materials, including
struvites, ashes, composts, products derived from animal by-products with an end point,
and ammonium salts recovered from off-gasses.

The legislative structure of the FPR and the responsibilities of the different stakeholders
have changed compared to the EC2003/2003.

The FPR introduces more comprehensive labelling requirements for the different EU
fertilising products, and these may differ between PFC and the CMC materials used.

The FPR introduces conformity assessment obligations for producers. Four conformity
assessment modules are described with varying degree of control be in proportion to the
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level of risk involved and the level of safety required for the different PFC products and
CMC materials.

Chances arising from the FPR:

The FPR is considered as a big step forward as it provides access to the market in all EU
countries for fertilising products derived from waste, residues, and organic matter. It
creates a level playing field for producers of fertilising products compared to producers
of chemical fertilisers.

The CE marking and end-of-waste status will change perception and increase acceptance
of RDF products by end-users. The CE marking provides assurance for safe and reliable
products, whereas waste products are associated with risks and contaminations. Enabling
the market entry for organic and recycling-derived products will not only stimulate the
circular economy and decrease the loss of nutrients, but also increase the independency
of the EU from a geopolitical point of view. The CE marking of RDF products will also
contribute to the international acceptance of recycling-derived fertilisers as quality
products.

Challenges for further implementation:

RDF materials that meet all criteria of one CMC are still considered as a waste product till
the moment that they are brought on the market as an EU-fertilising product with the CE
marking. This involves an administrative, logistic and financial hurdle that significantly
hampers the uptake of the RDF materials as component materials in the fertiliser market
chain.

The waste status of the RDF materials proves to be even more problematic because of
the differences in national approaches to the waste, end-of-waste, and by-product status
in the different EU countries. The approaches to recognise end-of waste (EoW) or by-
product status differ between EU countries. Many EU countries do not confer a national
end-of-waste status at all, so that producers do have no other option then the ‘self-
declaration of EOW’ which does not provide any assurance that this will be accepted by
the national market surveyance authorities. Stakeholders are also faced by the lack of
transparency on the regulations, requirements and status of the waste or waste derived
products in the different countries of the EU. Because of these differences there is no
level playing field for the producers in different EU countries.

The FPR does provide a framework to use materials that are derived from animal by-
products (ABP) in the production of EU-fertilising products. However, no ABP-derived
products have been defined yet in CMC 10 or for the use in the composting or digestion
processes of CMC 3 and CMC 5. A concept proposal for a supplementary regulation for
the definition of the required ‘end points’ has been brought forward for feedback by the

5
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DG SANTE-EFSA. Several points of feedback were given from the ReNu2farm project,
some of which were taken into account. However, for the compost of source separated
municipal biowaste the requirement to use only the harmonised EU processing standards
proves very difficult to achieve. Compost and digestates which have been transformed in
approved plants using alternative parameters that were authorised by the competent
authority are excluded from the determination of end points. It is strongly recommended
that the compost and digestates that are produced with national authorised treatments
should be added for the definition of end points.

Not all composts and digestates are going to be brought to the market as a CE marked
EU fertilising products. Therefore, at the national level, the marketing and use of these
composts as an organic fertiliser or soil improver should be regulated by the inclusion of
composts in national fertiliser regulations to stimulate the circulate economy at national
level. Policy makers at the national level should be aware that the regulation of compost
and digestates as a fertilising product without CE marking remains of importance.

Ashes from the incineration or combustion of (poultry) manure are already brought to
the market as fertilisers or fertiliser components. It is not clear yet how the determination
of an end-point in the manufacturing chain for ashes will influence the legal status of the
product. The end-point in the manufacturing chain for ‘organic fertilisers/soil improvers
(OF/SI, as defined in the EC 1069/2009 on ABP) could be interpretated as a declaration of
product status. Following that line of reasoning, the ashes would not be a waste product.

One of the recovered materials of manure treatment is ammonium salt (in the form of
either ammonium nitrate or ammonium sulphate). These ammonium salts are within the
scope of CMC 15 Recovered high purity materials. However, disputes on the legal status
of these ammonium salts are seriously hindering the marketing of these very pure
ammonium salts as fertilisers. Under the FPR, the salts are to be considered as a pure
product recovered from off-gasses (CMC15). Following a strict interpretation of the
definition of ‘manure’ in the Nitrates Directive, the salts are considered as manure and
consequently as ABP. The manure status limits the use of the product to 170kg N in nitrate
vulnerable zones, and hence the market perspective. The ABP status imposes restrictions
on the handling, storing, transport and use of the product and requires registrations and
controls for all stakeholders. This restricts the market uptake because of the imposed
administrative, logistic, and financial hurdles. No end-point for the ABP status can be
defined however as under the ABP regulation the ammonium salts do not fit the definition
of animal by-products or manure. This proves to be a real Catch 22.

Manure-derived high-quality N-products that do not pose an increased risk for nitrate
leaching or other adverse environmental effects compared to synthetic N fertilisers
should be excluded from the 170 kg N ha™ limit that is posed on manure application in
the Nitrate Vulnerable zones following the Nitrate Directive. The JRC-EC has evaluated
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several manure-derived products within the SAFEMANURE/ReNure research project. The
major outcome was that, following a set of criteria, certain manure-derived fertilising
products can be used as replacement of chemically produced nitrogen fertilisers without
increasing risks for nitrate leaching. The use of these recovered N products as synthetic
fertiliser replacements products fits within the framework of the circular economy action
plan of the European Commission and will strengthen the independence of the EU with
regards to natural gas and fertilisers.

Considering that the Regulation is already in force, the lack of published EU-harmonised
standards by CEN is problematic. Stakeholders are reluctant to make investments for
methods without the assurance that these will be accepted. Routine laboratories for the
analyses of fertilising products do not yet offer standard packages for the analysis of the
different fertilising products or component materials.

Most EU countries are late to implement the FPR and provide information targeted at the
regional stakeholders on the consequences and changes arising from the FPR.

The accreditation of notified bodies (NoBo) is limited to a limited number of parties. Only
few of those can certify EU fertilising products with RDF-materials.

The EU legislation does offer the option to regulate the national marketing of fertilising
products without CE marking by national legislation on fertilising products. This will
remain to be of importance for RDF products that do not fully comply with all
prerequisites of the FPR and for products that are not within the scope of the FPR because
of their small regional market. Policy makers should be aware that even with the inclusion
of certain RDF products in the FPR the national legislations on fertilisers remain relevant.

Recycling-derived fertilising products are treated inconsistently in the national legislations
of member states within NW Europe. Also, the national regulations on fertilising products
are implemented in an inconsistent way between the different countries.

Transparency on the legislative framework on fertilising products would also be useful for
policy makers, market surveyance authorities and other decision makers and certification
institutions. It will provide more insight in the regulatory options for the legislation of
certain fertilising products, a more efficient implementation and could contribute to the
creation of a level playing field.

The specifications and rules on the labelling are difficult to understand in detail and
producers find it difficult to obtain an overview of relevant specifications for their product.
The EC has developed a guideline showing how to interpretate the different specification.
The guidelines also contain template examples for the different PFCs.
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Producers also struggle with the requirements for the Technical Documentation to prove
conformity of their products with the FPR. The EC has launched a study for the
development of a guidance for the elaboration of the Technical Documentation.

The conformity assessment module D1 requires the involvement of a NoBo. For the EU
fertilising products containing RDF components (CMCs 3, 5,12, 13, 14, and 15) the NoBo
will have to audit every single production location on a yearly basis and take samples for
analysis. For small production plants this may not be economically feasible. The national
fertiliser legislation will remain of importance to bring products from small plants to the
market.

For ABP-derived components it should be made explicitly clear that the surveyance by the
national surveyance authorities under the scope of the ABP regulations 1069/2009 and
142/2011 would be sufficient for the conformity assessment of the module D1.
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1 Introduction

The objective of the NWE-Interreg project ReNu2Farm is to increase the use and
production of recycled nitrogen (N), phosphorus (P) and potassium (K) for fertilisers in
Northwest Europe (NWE). The main essential plant nutrients are N, P and K which are
mostly combined in so called mineral NPK-fertilisers. Annually, 5,400Gg of N, 400Gg of P
and 6,000Gg K as mineral fertiliser used in the combined NWE countries.

Fertiliser production in the EU is dependent on imported raw materials (P, K) and energy
(N). Each year about 2,392 Gg of P is imported into the EU-27, mostly in the form of mined
rock phosphate or animal feed. A large part of the P ends as sewage sludge which is either
landfilled or incinerated without further valorisation of the ashes. This is a waste of a
valuable resource because rock phosphate is a finite resource. The dependence on
imported gas for the production of synthetic N-fertilisers makes the EU vulnerable to
distortions in the geopolitical situation.

Within the scope of sustainable agriculture and a circular, biobased economy, it is crucial
to find ways to reduce quantities of non-recycled nutrients like N, P, and K and to decrease
the dependency on energy and nutrient imports. In the NWE Interreg project ReNu2Farm,
we considered sewage sludge, food waste, and animal manure as potential sources of
nutrients for the production of recycling-derived fertilisers.

The trade and use of recycling-derived fertilisers that are derived from various waste and
(animal) by-product streams is limited for several reasons hampering the development of
the market for bio-based fertilisers. An important barrier is the legal status of the
fertilisers. Because the products are often produced from waste or from animal by-
products, the end products are legally still considered as waste or animal by-products as
well. For that reason, it is not allowed or difficult to trade these products between EU
countries as a fertilising product.

Within the ReNu2farm project, the legal barriers for the trade of organic and recycling
derived fertilising products have been analysed (overview in Van Scholl & Postma 2022a).
In addition, the country specific requirements for transfrontier transport and use of
recycling-derived fertilisers in Northwest Europe were evaluated (Van Scholl & Postma
2022b). The additional prerequisites for fertiliser management and consequences for the
use of recycling-derived fertilisers were discussed by Postma & van Schéll 2022.

Within the circular economy ambitions of the European Commission, a new Regulation
for fertilising products (FPR) has come into force on July 16", 2022. The scope of this
regulation has been extended to include organic fertilisers, soil improvers and growing
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media and biostimulants for plants. It is intended to open the internal EU market to
organic and recycling derived fertilising products.

In the underlying report the changes, chances and challenges of the new legislative
framework for the marketing and use of organic and recycling-derived fertilising (RDF)
products are discussed.

The focus in this study has been on those organic and recycling derived products and
materials that have been considered in the NWE interreg project ReNu2Farm. These
include struvites, ashes, composts, digestates, liquid N-products derived from manure
treatment, and ammonium salts recovered from off-gasses.

10
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2 Changes legal status RDF under FPR

Change: FPR has replaced Regulation EC 2003/2003 on mineral fertilisers.

On 16™ July 2022 the Fertilising product regulation replaced the EC 2003/2003 on mineral
fertilisers. The FPR is one of the pillars of the circular economy package of the European
commission.

The EU regulation 2019/1009 Fertilising product regulation (FPR) aims at ‘facilitating the
recognition of organic and waste-based fertilisers in the single market and thus
encourage the recycling of bio-nutrients as fertilising products in the circular economy’.
When strict rules for the safe recovery of nutrients into secondary raw materials are
fulfilled, those raw materials may be used as a component of CE-marked fertilising
products. The consequence is that RDF products can become an EU fertilising product, if
they meet the criteria for raw materials, production process, agricultural effectivity, and
contaminants.

Change: The scope of the FPR has been extended to include organic fertilisers, soil
improvers and growing media and biostimulants for plants.

To accommodate the extended scope of the FPR the structure of the regulation differs
from that of EC 2003/2003. The extensive list of specific fertiliser types in EC 2003/2003 is
replaced by function categories with specific criteria. In Annex | of the FPR the following
product function categories (PFC) are designated:

1. Fertiliser
A. Organic fertiliser
l. Solid organic fertiliser
Il. Liquid organic fertiliser
B. Organo-mineral fertiliser
l. Solid organo-mineral fertiliser
Il. Liquid organo-mineral fertiliser
C. Inorganic fertiliser
l. Inorganic macronutrient fertiliser including sub-categories
Il. Inorganic micronutrient fertiliser including sub-categories
2. Liming material
3. Soil improver
A. Organic soil improver
B. Inorganic soil improver
4. Growing medium
5. Agronomic additive
A. Inhibitor
l. Nitrification inhibitor

11
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Il. Urease inhibitor
B. Chelating agent
C. Complexing agent
6. Plant biostimulant
A. Microbial plant biostimulant
B. Non-microbial plant biostimulant
7. Fertilising product blend

In the second part of Annex | of the FPR, the requirements with respect to the PFCs have
been formulated. These includes minimum contents for fertilising products (e.g.
nutrients, organic matter, or neutralising value).

Change: criteria on safety for health and environment are introduced.

A new aspect in comparison with the outgoing EC regulation 2003/2003 is that, in addition
to criteria for minimal contents of fertilising substances, criteria have been formulated for
maximum allowed contents of heavy metals, organic-micropollutants, pathogens,
undesired substances (e.g., plastic, glass), and decomposability of polymers. The
requirements differ between the PFCs and CMCs.

Change: explicit end-of waste criteria for recycling derived EU fertiliser products are
introduced.

If a fertilising product with CE marking is produced from a waste material the product will
automatically have reached an end-of-waste status (Article 19). The waste-derived
fertilising product will therefore no longer be subjected to the requirements and
restrictions of the Waste Framework directive and the Waste Shipment Regulation.
Instead, it can be brought to the free internal market of the EU under the scope of the
FPR without any restrictions or requirements at the national level.

Change: inclusion of secondary raw materials as components

The materials used for the production of fertilising products mentioned before, have to
be clean and safe. For that reason, CMCs have been defined for materials that may be
used for the production of the fertilising products. In addition to the eleven CMCs defined
in the original text of the FPR, four CMC have been defined on RDF materials: CMC 12
including struvites, CMC 13 including ashes, CMC 14 including biochars, and CMC 15 for
pure materials recovered from waste, including ammonium salts from off-gasses of
manure or manure treatment.

The CMCs that are designated in Annex Il of the FPR are:

1. Virgin material substances and mixtures;

2. Non-processed or mechanically processed plants, plant parts or plant extracts;
3. Compost;

4. Fresh crop digestate;

12
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Other digestate than fresh digestate;

Food industry by-products;

Micro-organisms;

Nutrient polymers;

Polymers other than nutrient polymers;

0. Derived products within the meaning of Regulation (EC) No 1069/2009 (Animal by-
products Regulation);

11. By-products within the meaning of Directive 2008/98/EC (Waste Framework

Directive);

12. Precipitated phosphate salts or derivates (including struvites)

13. Thermal oxidation materials or derivates (including ashes)

14. Pyrolysis or gasification materials.

15. Pure materials recovered from waste

= W0 0N,

In the second part of Annex Il of the FPR, the specific requirements with respect to the
different CMCs have been formulated. The requirements differ between the CMCs
depending on material characteristics and risks. In most cases it gives a precise
description of the requirements of the starting materials that may be used, the way it is
produced and processed, the maximum allowed contents of potential contaminants that
are not regulated at the PFC level, and/or the minimum requirements of other quality
characteristics. For certain CMC materials, a REACH registration is required.

Recycling-derived or waste products that belong to one of the CMCs do not get an end-
of-waste status. Only the final EU fertilising product with CE marking will obtain the end-
of-waste status.

Change: the legislative structure of the FPR and the responsibilities of the different
stakeholders have changed compared to the EC2003/2003.

The basis of the FPR is European horizontal legislation, which implies that there are
obligations for the supply of information and there is a connection with other regulations
about the control of environmental risks, like the Regulation on Animal By-Products (EC
1069/2009 and 142/2011) the Waste Framework Directive 2008/98/EC and EC Regulation
1907/2006 (REACH) on registration, evaluation, authorisation, and restriction on
chemicals.

The FPR has been drafted in line with the New Legislative Approach of the European
commission. The goal of the new legislative approach is to improve the internal market
and strengthen the conditions for placing a wide range of products with on the EU market.
It also introduces measures that aim to improve market surveillance and boost the quality
of conformity assessments. Therefore, national market surveyance authorities have to be
appointed. Furthermore, notified bodies (NoBos) for the certification of CE marked

13
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products have to be accredited. The New Legislative Approach also regulates the use of
CE marking.

Change: Labelling requirements.

Under the scope of the FPR, more information on the product function, contents,
components, and use has to be mentioned on the label. The labelling requirements for
the different fertilising products are given in Annex Il of the FPR and differ depending on
which PFC a product belongs to and which CMC materials were used for its production.

Change: conformity assessment obligations for producers

Producers of EU fertilising products have to demonstrate that their EU fertilising products
made available on the market comply with the requirements of the Regulation. Also, the
competent authorities in the different countries of the EU need harmonised standards
and instructions for the verification of the EU fertilising products. The assessment
procedures should be in proportion to the level of risk involved and the level of safety
required.

In Articles 13-41 and Annex IV of the EU Fertilising Products Regulation 2019/1009 it is
described how the conformity assessment procedures with respect to EU Fertilising
products will be organised.

Four types of conformity assessment procedures are distinguished:

NO NOTIFIED BODY NEED NOTIFIED BODY
MODULE A MODULE Al MODULES B+C MODULE D1
. PFC1(*)-6, if PFC 1(*) - 6, if composed
*) _ ]

. 1(. )4, if composed e 1{C}!I)(a}(F-Ii}(A} composed exclusively of one or more of
By AR T UGS L AL of one or more of CMC 1 (incl. inhibitors)
g o b CMC 1 (incl. inhibitors),  CMC2,3,4,5,6,7,8,9,
GG L) nitrogen content) and CMC2,4,6,7,8,9,10 10,11, 12, 13, 14 and/or
CMC4,6,7, 8andfor 11 PFC 7 with 28% or andfortl P
PFC7 (**) more of nitrogen from PFC 7 (*%) PEC7 (*%)

such a fertiliser

(*) except PFC 1(C)(1)(a)(i-ii)(A) (ammonium nitrate fertiliser of high nitrogen content), for which Module Al is
mandatory.

(**) except PFC 7 with 28% or more of nitrogen from a fertiliser belonging to PFC 1(C)(1)(a)(i-ii}(A) (ammonium nitrate
fertiliser of high nitrogen content), for which Module Al is mandatory.

14
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PFCs containing a recycling derived products fall under the scope of the Module D1, which
includes certification of the production process and auditing by a NoBo.

15
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3 Chances for RDF products

Chance: the FPRis a big step forwards access to EU market for fertilising products derived
from waste, residues, and organic matter.

The legal base of recycling-derived materials as a valuable component for fertilising
products in the EU ensures market access for RDF products in all EU countries. Especially
in EU countries that do not regulate the marketing and use of RDF products in the national
legislative framework for fertilisers and waste this will open the market for RDF products.

Access to the internal EU market will facilitate the development of marketing chains
between regions with surplus of organic matter and nutrients and regions with a demand
for nutrients and organic matter.

Chance: creation of level playing field for producers of fertilising products.

The FPR confers the end-of-waste status to fertilising products containing recycling-
derived components. This offers a unique opportunity for RDF fertilising products to enter
the internal EU market without all the requirements and obligations from the Waste
Framework Directive' (WFD 2018/851) and the Waste Shipment regulation (1013/2006)?

The end-of-waste status creates a level playing field between synthetic fertilisers and
recycling-derived fertilisers.

Chance: change perception and increase acceptance of RDF products by end-users.

End users are reluctant to accept RDF products that have the waste status because of
their perceived risks with regards to contaminations and pathogens. The FPR has strict
requirements for the quality and contaminants and pathogens in the CE marked
products. For recycling derived fertilising products, the certification and control by an
independent party (a NoBo) will offer the end users the assurance that the RDF products
with CE marking are quality products that are safe to use.

Chance: promoting the circular economy, increasing the self-reliance of the EU.

T Directive (EU) 2018/851 of the European Parliament and of the Council of 30 May 2018 amending
Directive 2008/98/EC on Waste

2 Regulation (EC) no 1013/2006 of the European Parliament and of the Council of 14 June 2006 on
shipments of waste.

16
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Enabling market entry for organic and recycling-derived products will not only stimulate
the circular economy and decrease the loss of nutrients but also increase the
independency of the EU with regards to plant nutrients (which are derived from
phosphate rock, animal feed, and natural gas).

Chance: international acceptance of recycling-derived fertilisers as quality products.

The EU product standards are internationally recognised as strong and reliable. This has
been experienced by producers of organic fertilisers derived from manure and other
animal by-products that are regulated under the EU regulations on animal by-products.

Using the CE marking for recycling-derived fertilising product may increase the awareness
and acceptance of these products internationally. This may open up the international
market for the CE-marked RDF products. It may also stimulate countries outside the EU
to adopt regulations and standards for the recycling of their waste and residue products
as fertilising products.

17
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4 Challenges on Legal status of RDFs

4.1 Waste status of certain CMC materials

Change: The FPR provides an end-of-waste status for EU-fertilising products that are
brought to the market with an CE-marking.

Chance: This offers a unique opportunity for RDF products to enter the internal EU
market without all the requirements and obligations from the Waste Framework
Directive® (WFD 2018/851) and the Waste Shipment regulation (1013/2006)*. The CE-
marking is also expected to change the perception of the RDF products as a quality
product, whereas the waste products are often associated with risks and contaminations.

Challenge: RDF materials that meet the CMC criteria of the FPR are still considered as
waste products till the moment that they are brought on the market as an EU-fertilising
product with the CE marking.

Not all producers of RDF materials aim to bring the CMC material on the market as an EU
fertilising product themselves. These materials are recovered during processes such as
thermal oxidation of manure or biowaste (ashes) or sewage treatment processes
(struvite). The CMC materials are not the main aim of the process, and the producers do
not aim to position themselves, or to function as, fertiliser producers. The CMC materials
are sold to fertiliser producers for use in fertilising products. As a CMC material product
however, it will have to be stored, handled, and transported in compliance with
requirements of the waste framework directives regulation. Any transporter,
intermediate, and subsequent handler will have to be registered and approved as a waste
handling facility. Also, contracts will have to involve financial guarantees. This involves an
administrative, logistic, and financial hurdle that significantly hampers the uptake of the
RDF component materials in the fertiliser market chain.

The EC has launched a study by the JRC to identify a list of priority waste or by-products
streams, and to derive the most suitable candidate streams for which to develop further
EU-wide end-of-waste or by-product criteria (Orveillon et al. 2022). The CMC materials

3 Directive (EU) 2018/851 of the European Parliament and of the Council of 30 May 2018 amending
Directive 2008/98/EC on Waste

4 Regulation (EC) no 1013/2006 of the European Parliament and of the Council of 14 June 2006 on
shipments of waste.
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recovered from wastewater and sewage sludge, such as ammonium salts and
phosphorus, were considered as candidates but were not ranked as a priority stream.
Hence, no EU-wide end-of-waste criteria will be developed for RDF materials such as
struvite, ashes and ammonium salts.

Challenge: there is no agreement between member-states on determining when waste
ceases to be waste

The waste status of RDF materials proves to be even more problematic because of the
differences in national approaches to the waste, end-of-waste and by-product status in
the different EU countries. Differences in the national implementation of the waste
regulations and criteria may lead to real or assumed market distortions of the EU internal
market for secondary raw materials, legal uncertainty as well as disputes over shipments
of waste and non-waste. This was concluded by a study launched by the EC DG
environment (2020) to analyse the barriers and drivers for the use and recovery of
secondary raw materials classified as waste or by products.

The EC study (2020) concluded that, where no Union-wide end-of-waste (EoW) criteria
have been adopted, the EU countries may decide at national level whether certain waste
has ceased to be waste or qualifies as a by-product, either by binding national criteria or
by single case decisions.

Challenge: It was also concluded that approaches to recognise end-of waste (EoW) or by-
product status differ between EU countries. This is in particular the case in single-case
decision-making. In some EU countries a designated institution such as the Environment
Ministry or the Environment Agency is responsible for deciding whether EoW of by
product status is applicable or not. In other countries local or regional authorities take
such decisions, or alternatively, the responsibility is with the industry to self-declare EoW,
with random ex-post inspections carried out by the enforcement authorities. Many EU
countries do not confer a national end-of-waste status at all, so that producers do have
no other option then the ‘self-declaration of EOW' which does not provide any assurance
that this will be followed by authorities.

Because of these differences there is no level playing field for the producers in the
different EU countries.

Challenge: Stakeholders face a lack of transparency on the regulations, requirements
and status of the waste or waste derived products in the different countries of the EU.

National criteria on the end-of-waste will have to be notified to the European Commission
and are published under the EU's Technical Regulation Information System (TRIS). Single
case decisions do not need to be notified to the European Commission and cannot be
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found in the TRIS database. For by-products (BP), there are no binding Union-wide criteria
and the national authorities are not required to provide information on any national
criterium or on single-case decisions to the European Commission.

The TRIS database is a step towards transparency, but it does not provide the information
or transparency needed by producers. This can be shown for compost.

e Legally binding national legislation on compost that is mentioned in TRIS are the
criteria for compost in a bylaw under the Austrian Waste Management Law, and the
criteria for compost produced from biodegradable waste, digestate resulting from
biofuel production, sewage sludge resulting from sewage treatment established in
Estonia.

e However, the end-of waste status of compost under the Belgium regulations do not
show in TRIS, as this was notified under more general regulations on waste
(different for Flanders and Wallonia).

¢ In the Netherlands, the use of compost and struvite as a fertiliser or soil improver is
regulated under the Fertiliser Act, but this does not confer a legal end-of-waste
status on the compost and is not mentioned in TRIS at all. In fact, the Dutch
government does not confer national end-of-waste declarations, but only gives a
‘legal opinion’ on the status of waste, end-of-waste or by-products. These do
however not provide assurance to producers as this is not legally binding. A legal
opinion has been given for certain production locations of struvite and compost and
for certain marketing chains of the ashes of poultry manure. This will lift the
requirements for involved parties on handling, storage or using waste, but does not
give any guarantee that the opinion will be followed by the local authorizing bodies
or by the national authorities of other EU countries.

4.2 '‘End point’ for ABP-derived products in CMC 3, 5, 10

Change: The FPR does provide a framework to use materials that are derived from animal
by-products (ABP) in the production of EU-fertilising products. These will fall under CMC
10 or may be used to produce CMC 3 compost or CMC 5 digestates. These ABP material
are required to have reached an ‘end point in the manufacturing chain’ by which they are
excluded from the scope of the regulation EC 1069/2009 on ABP. These are laid down in
the Regulation 2023/1605 for certain ABP materials.

Chance: under the FPR the free internal EU market is open to the trade of products that
are (partly) composed of materials derived from the treatment of animal by-products
(ABP) without all the restrictions and obligations of the animal by product regulations
(ABPR: EC 1069/2009 and EU 142/2001).
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Challenge: However, only one ABP-derived product has been defined in the CMC 10.

The marketing and use of ABP as organic fertilisers and soil improvers is currently
regulated at the national level by the national fertiliser regulations for non-harmonised
fertilising products. The Regulation (EC) No 1069/2009 of the European Parliament and of
the Council lays down public and animal health rules for animal by-products and derived
products to prevent and minimise risks to public and animal health arising from those
products, and in particular to protect the safety of the food and feed chain. The public
and animal health rules regard the safe treatment, and the processing or transformation
of animal by-products into derived products. The Regulation (EC) 1069/2009 also specifies
(Article 32) which ABP products can be used as an ‘organic fertiliser/soil improver’ (OF/SI).
OF/SI are defined as According to Annex V of Regulation (EU) 142/2011 Section 2, point 4,
'‘Operators may place on the market digestion residues and compost, which have been
produced according to parameters which have been authorised by the competent
authority.

The EU regulation 2923/1605 defines end points for certain derived products referred to
in Article 32. The end point in the manufacturing chain of animal by products sets
conditions to ensure the animal and public health safety. Products with an end point may
be placed on the market without animal health restrictions and can brought under the
scope of the FPR.

Derived products included for the definition of an end point are amongst others:
e ashes from categories 2 and 3 (including manure)
¢ biogas digestion residues (in effect digestate)
e compost
e processed manure and processed insect frass

These products must comply with the harmonised EU processing standards and
transformation parameters as defined in the annexes of the implementation regulation
EU 142/2011 on ABP.

Challenge: For the compost of source-separated municipal biowaste the requirement to
use only the harmonised EU processing standards proves very difficult to achieve. Source-
separated municipal biowaste is considered as an ABP category 3 as it may contain animal
by-products. Therefore the composting process has to be in accordance with the
processing standards of the EU142/2011. The derived compost is defined as can be used
as an OF/S| according to the article 32 of the (EC) 1069/2009.

The EU harmonised treatment parameters (time-temperature parameters Thour - 70°C
and the 12mm particle size threshold) are difficult to achieve in the composting process
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that uses biowaste as a feedstock. Under the ABPR’s other parameters® may be used as
an alternative to the harmonised treatment parameters. These treatments have to be
authorised by the national competent authorities following validation rules of the ABPR.
Producers have to prove that the same guarantees on safety for use and absence of
pathogens are given as for the harmonised parameters. Under the scope of the ABPR,
compost produced with these alternative treatment parameters can be handled and
brought to the EU market with the same requirements as compost treated with the
harmonised treatment parameters.

Compost and digestates which have been transformed in approved plants using
alternative parameters that were authorised by the competent authority (so called
national authorised treatments) are excluded from the determination of end points, but
there is no apparent reason or motivation for this exclusion. Therefor this exclusion
seems unjustified. It is strongly recommended that the compost and digestates that are
produced using national authorised treatments (Annex V Chapter section 2) should be
added in the article 3.b and 3.c of the supplementing Regulation, or to give a motivation
why these products should remain subject to the prerequisites of Regulation (EU)
1069/10009.

Challenge: The national fertiliser regulations will remain of importance for the marketing
of compost that do not comply with the treatment parameters required for the
determination of end points. These composts and digestates will continue to fall under
the scope of the regulation 1069/2009 animal by-product. Composts derived from
municipal biowaste collection falls under the scope of the EC1069/2009 ABP as a category
3 material. It contains the kitchen waste and comparable biowaste that contains residues
of animal products, which at this point are not be intended any more for human
consumption. Most composting plants use non-harmonised treatment parameters that
have been authorised by the national authorities in compliance with the requirements of
the ABP regulation EU142/2011 Annex V). In this case, putting on the market and use of
these composts as a fertiliser or soil improve is regulated by national fertiliser regulations.

Composting of municipal biowaste is important in the ambitions of the circular economy
and waste recycling. Currently most compost facilities do not produce according to the
EU-harmonised treatment parameters. Conversion of existing plants is not feasible and
not necessary as the compost produced is safe to use. Also, not all compost producers
intend to produce for the EU market. Therefore, at the national level, the marketing and
of these composts as an organic fertiliser or soil improver should be regulated by the

> According to Annex V of Regulation (EU) 142/2011 Section 2, point 4,’Operators may place on the
market digestion residues and compost, which have been produced according to parameters which
have been authorised by the competent authority
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inclusion in the national fertiliser regulations to stimulate the circulate economy at
regional level. Policy makers at the national level should be aware that the regulation of
compost and digestates as a fertilising product without CE marking remains of
importance.

Challenge: The EU Regulations EU 1069/2009 and EU 142/2011 are complex texts which
contain specific terminology and definitions and many cross-references. The same might
be said for the draft text of the supplementing Regulation which refers to specific articles
and annex texts in these regulations.

As the text is very difficult to understand and interpretate, this leads to confusion and
discussion between the producers and authorities. As a recommendation, the text should
be written more clearly, without the cross-references and should not be open to different
interpretations. In addition, a FAQ document and a Guidance document should be
available and kept updated, in which the complex legal provisions and criteria are
explained and issues on interpretation are dealt with to provide more security to
producers and end users.

Challenge: Ashes from the incineration or combustion of (poultry) manure are already
brought to the market as fertilisers or fertiliser components. The ashes have the legal
status of waste, and as such do not come under the scope or the ABPR. The legal status
of the ashes as a waste or end-of waste has been proven to be a hurdle which required
considerable efforts from both the ash producer as the receiving parties. It is not clear
yet how the determination of an end-point in the manufacturing chain for ashes will
influence the legal status of the product. The end-point in the manufacturing chain for
organic fertilisers and soil improvers OS/FI ¢, as defined in ABP regulation EC 1069/20009,
the could be interpretated as a declaration of product status. Following that line of
reasoning, the ashes would not be a waste product and could be handled and brought to
the market as a product without the requirements and prerequisites of the waste
regulations.

Challenge: The draft text on the definition of end-points for certain ABP-derived products
does not define whether the end point determination only applies to products that will
be regulated under the scope of the Regulation (EU) 2019/1009 or also to products that
are regulated under the national fertiliser regulations. The marketing and use of ABP as

6 EC 1069/2009 on ABP article 3.22. ‘organic fertiliser’ and ‘soil improver’ means materials of animal
origin used to maintain or improve plant nutrition and the physical and chemical properties and
biological activities of soils, either separately or together; they may include manure, non-mineralised
guano, digestive tract content, compost and digestion residues;
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organic fertilisers and soil improvers is currently regulated at the national level by the
national fertiliser regulations for non-harmonised fertilising products.

Challenge: Due to the complexity of the texts of the ABP- regulations, national authorities
seem to struggle with the interpretation of the provisions.

4.3 Legal status of Ammonium salts

Change: One of the recovered materials of manure treatment is ammonium salt (in the
form of either ammonium nitrate or ammonium sulphate). These ammonium salts are
within the scope of CMC 15 Recovered high purity materials.

The CMC 15 RECOVERED HIGH PURITY MATERIALS includes:
“recovered high purity material, which is ammonium salt, sulphate salt, phosphate salt,
elemental sulphur, calcium carbonate or calcium oxide, or mixtures thereof, of a purity of at
least 95 % dry matter of the material. The high purity material shall be recovered from waste
generated from:” ...
“(b) a gas purification or emission control process designed to remove nutrients from off-
gases derived from one or more of the following input materials and facilities:”.
“(viii) manure within the meaning of Article 3, point 20, of Regulation (EC) No 1069/2009
or derived products thereof; or
(ix)  livestock housing facilities.”

Chance: their recycling of secondary nitrogen will contribute to the circular economy and
the geopolitical independence of the EU.

Challenge: In some EU countries, the ammonium salts derived from manure or manure
treatment facilities are still considered as manure and or animal by-products (ABP). The
legal status of manure and/or ABP limits market uptake as it poses a complex set of
prerequisites on transport, handling and storage of the products (laid down in EC
1069/2009 and 142/2011) and requires registration, approval, control and certification of
all facilities, vehicles and actors along the market chain. This forms a logistical and
administrative burden that further complicated and hinders the market entry and
acceptance of the products. The different interpretation on the legal status of the
ammonium salts between member states also causes an unfair and uneven playing field
for producers in the different countries.

The different interpretations on the legal status of the ammonium salts are the result of
the different definitions for animal manure.
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In the EC Nitrate Directive manure is defined as:

“'livestock manure: means waste products excreted by livestock or a mixture of litter and waste
products excreted by livestock, even in processed form."

In a rigid interpretation this definition would stretch to any product that has any
component originating from manure. Thus, as the ammonium recovered from the off-
gasses of manure or manure treatment originates from manure the recovered
ammonium salts would also be defined as livestock manure and hence also as an ABP.

The addition ‘even in processed form' is reasonable and justified when this is intended
towards manure-derived products with characteristics that pose the same risks for the
contamination of waters as the unprocessed manure. However, conferring the status of
livestock manure to products that are chemically equivalent to synthetically produced
equivalent products, such as ammonium salts, is unreasonable and unjustified.

Conferring the legal status of livestock manure-ABP to high purity recovered ammonium
salts does not contribute to the goals of the Nitrate Directive to protect water quality:
ammonium salts recovered from off-gases of manure and manure-treatment processes
were evaluated by the EC-JRC as equivalent to chemical fertilisers and as a safe material
to be exempted from the threshold of 170 kg N in the form of livestock manure per
hectare application under the Nitrate directive. There is no need and no justification to
confer the status of manure and/or animal by-product to the recovered high purity
ammonium salts.

Defining the ammonium salts derived from off-gases as processed manure and of as ABP
also opposes the EU regulations on animal by-products. In the Regulation on animal by-
products EC 1069/2009 manure and animal by-products are defined as:

manure’ means any excrement and/or urine of farmed animals other than farmed fish, with
or without litter;

and

“‘animal by-products’ means entire bodies or parts of animals, products of animal origin or
other products obtained from animals, which are not intended for human consumption,
including oocytes, embryos and semen”

These definitions do not seem to include the recovered high purity ammonium salts. In
the opinion of DG SANTE, responsible for the EC 1069/2009, off-gasses are emissions and
not manure or animal by-products. As such they do not fall within the scope of the
regulation on animal by-products EC 1069/1009No 1069/2009.

The ammonium salts recovered from the off-gasses of manure or manure treatment
processes are not included in the Supplementing Regulation for the definition of certain
end points (in prep,. DG SANTE). As the ammonium salts are not covered by the
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definitions of manure or animal by-products, they are not in the scope of the regulation
and cannot be given an endpoint within the regulation.

For the use of the ammonium salts as a CMC 15 material in the FPR no declaration of end
point is needed. This is underlined by the Commission Expert group on Fertilising
Products in their FAQ [4]: Off-gases from manure are not animal by-products or derived
products within the scope of the Animal by-products Regulation, as defined in Article 2 of that
Regulation. Therefore, the recovered high purity materials out of such off-gases are not within
the scope of the said Regulation either and no end-point in the manufacturing chain has to be
determined under the animal by-products rules for the use of such materials in EU fertilising
products.”

There seems to be no legal base to consider the recovered high purity ammonium salts
as a manure or animal by-products. This difference in interpretation of the legal status of
the ammonium salts as an either a processed ABP or a recovered product has
consequences that will not be solved by the implementation of the ReNure criteria or the
inclusion in FPR CMC 15!

Unambiguous definition by the European commission on the legal status of ammonium
salts recovered from air purification of the off-gases generated by manure or manure
treatment processes is needed to ensure a coherent interpretation and to provide a fair
level playing field between the different EU countries. The different branches of the EC
(DG ENVIR, DG GROW and DG SANTE) need to align on the statement that the ammonium
salts derived from off-gases of manure or manure treatment processes are not animal
by-products or manure.

4.4 ReNure implementation

Change: Innovative manure treatment processes have been developed in regions with a
manure surplus. In some regions, the high load of N in the form of manure caused water
pollution. The establishment of threshold loads of manure to be applied by the Nitrate
Directive has driven the innovations in the manure treatment technologies. This has led
to several quality N products that could be seen as equivalent to synthetically derived
nitrogen fertilisers. The use of these recovered N products as synthetic fertiliser
replacements products fits within the framework of the circular economy action plan of
the European Commission.

Chance: Within the Circular economy action plan the focus is laid on the use of recovered
nutrients. For nitrogen, this has been strengthened by the high gas prices and the war
between Russia and Ukraine, which highlighted the need for geopolitical independence
of the EU. Manure-derived quality N-products that do not pose an increased risk for
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nitrate leaching or other adverse environmental effects compared to synthetic N
fertilisers should be excluded from the 170 kg N ha™ limit that is posed on manure
application in the Nitrate Vulnerable zones following the Nitrate Directive.

Challenge: The JRC-EC has evaluated a number of manure-derived products within the
SAFEMANURE/ReNure research project. Major outcome was that, following a set of
criteria, certain manure-derived fertilising products can be used as replacement of
chemically produced nitrogen fertilisers without increasing risks for nitrate leaching. As
the technologies are developed, installations ready to produce, and farmers are in need
for nitrogen fertilisers, and the EU needs to decrease the energy need for fertiliser
production, the implementation of the ReNure criteria should be accelerated.
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5 Challenges on implementation

5.1 Harmonised standards FPR

Change: Under the FPR producers have to prove that their products comply with the
requirements set in the relevant PFC and CMCs for their product. These requirements
deal with the function claims and environmental criteria. The FPR regulates the
development of a set of harmonised EU standards that can be used to show compliance.
These EU harmonised norms are developed by the CEN and will be published in the
Official Journal of the EU, which creates so-called ‘the presumption of conformity.
Producers may also use other standards for the it can be equally shown that these are
adequate to prove compliance.

Chance: The harmonised EU standards give the producers the assurance that market
surveyance authorities in the different member states and NoBos will accept the test
reports of the laboratories. At the same time, the FPR also provides the opportunity to
use other quality standards that are more common for industry or in specific countries
or that are otherwise preferably.

Challenge: Considering that the Regulation is already in force the lack of published EU-
harmonised EU standards by CEN is problematic. The lack of EU-harmonised standards
required fertiliser companies with in-house laboratories and commercial laboratories to
invest in development of analytical measurements for fertiliser contents, contaminants,
and pathogens without the assurance whether these analytical measurements will be
accepted as an EU harmonised standard or equivalent. Currently, CEN has published
Technical Specifications for certain PFC and CMC requirements. These technical
specifications were presented as a ‘concept’ for the EU-harmonised standards and are
used as such by producers and NoBos. They do however not offer the assurance of
acceptance.

Routine laboratories for the analyses of fertilising products do not yet offer standard
packages for the analysis of the different fertilising products or component materials. It
will be up to the producers to find laboratories offering the analytical methods that will
be deemed acceptable by the market surveyance authorities and NoBos. Most producers
do not have the in-house knowledge on the different analytical methods. Also, not all the
analytical measures in the CEN technical specifications are offered by routine
laboratories.
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The EC DG-GROW responsible for the FPR has launched a study for the development of
guidelines for the Technical Documentation. This will include a list of standards that can
be used to show compliance with the requirements with the FPR. This list will include the
harmonised EU-standards, but also other standards that can be used.

e Standard list of CEN/Technical Specifications (TS), existing standards (International,
European or national), other reliable and reproducible testing methods which may
be used to assess the conformity of products with the relevant requirements of
the FPR.

e Each TS, standard or method will be clearly correlated to one or more of the FPR
requirements, the assessment of which it supports.

e It will be clearly indicated if a non-harmonised standard or method is supported
by the NoBos or market surveillance authorities.

e Alist of references to other national or international standards or testing methods
commonly used in the EU that may have a potential to be included in the standard
list.

This list should be seen as a living document, which may be used to create a common
understanding between all stakeholders. It will also avoid duplication of the efforts that
stakeholders make to show the suitability of the non-harmonised standards.

5.2 FPR implementation at the national level

Change: The FPR sets out responsibilities and obligations for the different operators
involved in the conformity assessment following the provisions of the new legislative
framework. The EU countries have to appoint market surveyance authorities.

The market surveillance authorities have to survey:
e non-compliant products and safeguard procedure,
e formal non-compliance, and
e compliant products which present a risk.

For the market surveyance authorities, the extension of the scope to new product
categories and the introduction of the conformity assessment procedures and
harmonized standards implies a more diverse group of products and more complex
procedures compared to the survey of EC-fertilisers under EC 2003/2003.

Chance: The appointment of market surveyance authorities and the founding of an EU
body for the market surveyance authorities will improve the consistency, transparency
and efficiency of the market surveyance in the different EU countries.
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Challenge: The implementation of the FPR at the national level is behind schedule. Some
EU countries still have to appoint market surveillance authorities for the control of EU
fertilising product and the appointment of NoBos.

Challenge: Parallel to the late implementation of the FPR, information targeted at the
stakeholders in the marketing chain of fertilising products at the national level on the
changes, chances and consequences arising from the FPR has been scarce.

Most EU countries did not seem to have a communication strategy or awareness
campaign to inform producers or potential NoBos. This has been felt especially by the
producers of the new FPR products and new CMC materials such as the producers of
products containing recycling-derived CMC materials. These are often small or medium
enterprises (SME) that do not have the inhouse capacity to follow and interpretate the
legislative changes and do not have the financial means for consultancies.

5.3 Limited number of NoBos for RDF products

Change: The FPR has introduced Notified Bodies (NoBo) as a new stakeholder in the
fertilising product manufacturing chain. The NoBos are independent bodies that are
accredited to evaluate and certify EU fertilising products with the CE marking.

Notified bodies have to assess:
e product compliance with the requirements of Annex | and Annex II;
¢ the technical documentation (TD) provided by the producer, including the labels
(requirements Annex )
¢ other requirements following relevant modules from Annex IV

Chance: by the certification of certain products or production processes the conformity
and quality of the EU fertilising products can be ensured. By accrediting independent
certification bodies that all have to follow the same set of rules from the FPR a coherent
and quality assessment throughout the EU will be established. This ensures a level playing
field.

Challenge: Products containing components from the CMC 3 Compost, CMC 5 Digestate,
CMC 12 Struvite, CMC 13 Ashes, CMC 14 Biochars and CMC 15 High purity materials
recovered from waste or animal by-products have to be certified with the conformity
module D1. This requires certification by a Notified Bodies (NoBo).
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Notified Bodies are listed on the NANDO website’ (New Approach Notified and
Designated Organisations). On 16™ July 2022 three NoBos were registered. Currently (Feb
2023) there are ten registered NoBos. Not all NoBos are covering all modules and all
CMCs. Of the NoBos, only three are registered to certify EU fertilising products with
components in CMC 3 and 5, and only two of those are also registered for the certification
of products with components from CMCs 12, 13, 14, 15.

This is especially problematic as the Module D1 which applies to RDF products involves
auditing, for which the cost are increased by the travelling of auditors across Europe.

5.4 No transparency on national fertiliser regulations

Change: The FPR has broadened the scope for the marketing of EU fertilising products
containing RDF materials with significant EU market perspective and for which sufficient
scientific data is available to show the agricultural value and environmental safety.

Chance: Fertilising products that are not intended for the EU market but that have a
regional market should however not be excluded from the market. Therefore, the EU
legislation does offer the option to regulate the national marketing of fertilising products
without CE marking by national legislation on fertilising products. Producers do have the
option to either bring their products to the market as an EU fertilising product with CE
marking by complying the FPR or as a fertilising product without CE marking by complying
to the national fertiliser regulations.

Challenge: Not all RDF materials or products are within the scope of FPR.

The option for national regulations could apply to products that are recovered in small
volumes for which the costs and requirements for the conformity assessment module D1
(required for EU fertilising products containing CMC 3, 5, 12, 13, 14, or 15) are not
economically feasible.

The option to bring fertilising products to the market by complying with national
legislation is also important for materials and products that are derived from new
innovative recovering methods that are not covered by one of the CMC definitions. These
will have to prove themselves before an EU market introduction. The regulation of these
products at the national level will also provide the opportunity to establish the required
database on agronomical functioning and environmental safety.

7 https://ec.europa.eu/growth/tools-
databases/nando/index.cfm?fuseaction=directive.notifiedbody&sort=name&dir_id=159361
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Challenge: The national fertiliser legislation will remain of importance to bring RDF
products to the market. Policy makers should be aware that even with the inclusion of
certain RDF products in the FPR the national legislation on fertilisers remains relevant.

Challenge: There is no level playing field for the producers of RDF products outside the
scope of the FPR in the different countries of the EU. Recycling-derived fertilising products
are treated inconsistent in the national legislations of member states within NW Europe,
amongst others in the following ways:

e Procedures for the authorisation of waste or by-products as fertiliser are often
not clear and strongly differ between countries;

e In some countries, recycling-derived fertilisers are authorised by defining a
generic category with criteria in the regulations, while in other countries the same
products undergo a case-by-case authorisation, that is applicable only to the
specific product from a specific waste stream / site / process and/or a specific
producer;

e Criteria for contaminants like heavy metals are different between countries, so
that a specific RDF product may meet the criteria for heavy metals in one country
and not in another country;

e The fertiliser status and end-of-waste status are of relevance. In some countries,
the end-of-waste status is supplied as soon as a product receives a fertiliser
status, but in other countries that is not the case.

As a result, specific RDF products may have a fertiliser status in one country and a waste
status in another country.

In general, it requires a lot of administrative work and good knowledge of the
authorisation procedures to bring RDF products to the market by complying to the
national regulations. This hampers the recycling of nutrients from waste, because it
hinders:

e the use of RDF materials as secondary raw material in fertiliser production,

e the marketing and use as a fertiliser product in different countries.

e the use as a component for blending,

e cross-border transport between countries in the EU.

Challenge: Fertiliser products that are brought to the market by complying to the national
regulations can be brought to the market in other EU countries by applying to the mutual
recognition principle. In that case, the producers may still be required to show that their
fertilising products do comply with the criteria on environmental safety set in the
regulation of the receiving country. The prerequisites of the EU regulation on Mutual
recognition are interpreted differently by the member countries within NW Europe. In
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practice most countries prescribe the regular procedure for the authorisation of
fertilisers, even if a fertiliser product has a fertiliser status in another member state.

Challenge: The national regulations on fertilising products are implemented in an
inconsistent way between the different countries. As there is no overview or database of
the national legislation on fertilising products, producers have trouble to find the
regulatory requirements their products have to comply with under the mutual
recognition principle. This lack of transparency is a barrier to the cross-border marketing
of fertilisers that are not in the scope of the FPR.

Transparency on the legislative framework on fertilising products would also be useful for
policy makers, market surveyance authorities and other decision makers and certification
institutions. It will provide more insight in the regulatory options for the legislation of
certain fertilising products, a more efficient implementation and could contribute to the
creation of a level playing field.
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6 Challenges for producers

6.1 FPR Requirements for labelling and documentation

Change: The FPR contains specification for the labelling (Annex Ill) and the conformity
assessment procedure (Annex IV) of EU fertilising products with CE marking. Annex I
contain rules on the product function and components and on the concentration of
agricultural elements. Annex IV describes the conformity assessment modules that have
to be followed for the different products.

Chance: The obligations on the labelling information give the end-consumers the same
information on the products throughout the EU. Also, the labelling rules on product
functioning and restriction on other claims that cannot be proven will help consumers to
evaluate the products better. The rules on conformity ensure that CE marked products
arein accordance with the labelling information and provides a control on the compliance
with the prerequisites of the FPR.

Challenge: the specifications and rules on the labelling are difficult to understand in
detail and producers find it difficult to obtain the overview of relevant specifications for
their product. In response an extensive Guideline® for the labelling of EU fertilising
products has been developed (Communication 2021/C 119/01). The guideline provides
answers to questions on how to interpretate the different specifications and also give
examples on how to formulate the different requirements. The guidelines also contain
template examples for the different PFCs.

The guideline on labelling is clear but still complex and too extensive for some producers.
Especially the SME producers required more ready-made instructions tailored to their
product. The Dutch association of fertiliser producers, Meststoffen Nederland, has
published concise instruction leaflets® per fertilising product category (in Dutch) in
addition to the Guideline form the EC.

Challenge: Producers are also struggling with the requirements for the Technical
Documentation (TD) to prove the conformity of their products. The TD is the compilation

8 Communication EC 2021/C 119/01
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:0/.C_.2021.119.01.0001.01.ENG

% https://www.meststoffennederland.nl/dossiers/regelgeving/productie-en-distributie/etikettering
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of all information that producers have to show the compliance of their product and
components used with the prerequisites of the FPR.

The common elements of TD are

e general description of the product, claimed function and corresponding PFC,
intended use;

e component materials, their CMCs, origin or manufacturing process;

e if the product contains by-products - evidence for compliance with criteria and
requirements of Dir 2008/98/EC;

e drawings, schemes, descriptions and explanations of the manufacturing process;

e list of harmonized technical norms, specifications and/or other relevant technical
specifications applied;

e results of calculations, examinations, etc.;

e testreports;

e aspecimen of the label and/or the leaflet, containing the required labelling;

e documentation on product status for products containing by-products or ABP-
derived materials

e if total Cr>200 mg/kg - maximum quantity and exact source.

While the information required for some elements is self-explanatory, for other elements
the kind of documentation and the level of detail needed is less clear.

In response to the producers’ requests, the EC has launched a study for the development
of a guidance for the elaboration of the Technical Documentation. This Guidance
document should provide producers with a tailored template detailing the information
required for a specific PFC product containing specific CMC materials, which documents
have to be compiled, which tests and standards can be used. It will also document a
common understanding of the requirements set by the FPR and ensure a smooth
transition and uniform implementation.

The Guidance is expected to be finalised December 2023 and will also include an IT-tool.
The IT tool will allow users to generate personalized templates in all EU languages, with
specifications dedicated to specific product and components requirements.

6.2 Conformity requirements Module D1

Change: EU fertilising products that contain components derived from waste fall under
the strictest conformity assessment module D1. This includes a control of the production
process of the fertilising products and the waste-derived components.
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Chance: The control and certification of the waste derived product will ensure the quality
and safety of the products. This will stimulate their perception and acceptance as reliable
quality products, whereas waste products are often associated with risks and
contaminations.

Challenge: The conformity assessment module D1 requires the involvement of a NoBo.
For the EU fertilising products containing RDF components (CMC3, 5, 12, 13, 14, 15) the
NoBo will have to audit every single production location on a yearly basis and take and
analyse samples. Many RDF materials are recovered individual plants which are too small
to make the conformity assessment economically feasible. This is the case for struvites
that are recovered at sewage treatment plants, for the recovered ammonium salts and
for many compost and digestion plants. As a result, the RDF materials are not going to be
used for the production of EU fertilising products with the CE marking. The national
fertiliser legislation will remain of importance to bring these products to the market.
Policy makers should be aware that even with the inclusion of certain RDF products in the
FPR the national legislation on fertilisers remains relevant.

Challenge: Components that are derived from animal by-product (CMC 3, 5, 10) are
already controlled under the ABP regulations (EC)1069/1009 and (EU)142/2011. For these
components it should be made explicitly clear that the surveyance is by the national
surveyance authorities under the scope of the ABP regulations 1069/2009 and 142/2011
would be sufficient for the conformity assessment of the module D1.
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